This article explores the tension in modern criminal procedure between the goal of ascertaining the material truth of the criminal charge and the respect for important human rights of criminal suspects during the investigation of their alleged criminal responsibility. It examines two major areas where police run the risk of violating and often do violate the constitutional rights of criminal suspects during interrogations and during invasions of privacy in the form of dwelling searches and interception of confidential communications. The approaches of modern democracies to this dilemma run from the strict exclusion of all direct and indirect evidence (fruits of the poisonous tree), whenever a substantial constitutional right is violated, to a discretionary approach, which balances various factors, including the need to ascertain the truth before deciding whether to use the evidence. The ambition of the article is to draw clear lines between when courts should exclude evidence and when discretion can reign.
i Introduction
The notions of 'truth' and 'evidence' have been inextricably intertwined in the history of Western criminal procedure since the advent of inquisitorial criminal procedure on the European Continent in the late Middle Ages. The justice achieved by early customary and lay courts in pre-inquisitorial times often had little to do with either truth or evidence. The only criminal evidence accepted as being 'true' was the hard facts produced by the flagrant crime, when 'hand-having' thieves or 'red-handed' assailants were caught in the act and either summarily killed or hurriedly sentenced to death by ad hoc courts. Mediation conducted by respected community figures or elders and restoring the peace between victim (or victim's family or clan) and culprit took priority over the meticulous determination of 'what happened' in the era of duels, swearing contests among compurgators, and divine ordeals. There was little truth in these procedures but also little punishment because punishment triggered anger, feud, and blood revenge. Compensation to the victim was the rule, if the suspect was not finished off fragrantly. Even when juries or Schöffengerichte replaced these primitive procedures, their roles had more to do with appraising whether the accused should be accepted back into the community and on what terms than with evidence analysis and truth determination. 1 It was with the 'scientization' of criminal procedure 2 and the displacement of lay judges and irrational procedures by professional judges with their 'truth-seeking' inquisitorial powers of evidence gathering and preservation that the link between 'evidence' and 'truth' was soldered and took priority over the more humane concern of smoothing over the conflict the wrongful act had caused in the community. The growing ascendency of inquisitorial procedure was dictated by the needs of the central powers of church and state which sought to subjugate local governments and their systems of dispute-resolution. The 'truths' the governments sought to prove through their courts were often self-perpetuating myths or fictions upon which the central powers' domination rested; the crimes which arguably gave rise to this system were crimes against the state or religion that could not be proved adequately by mere witnesses or victims (there were none): they had to be proved by judges learned in the science of the law, acting secretly without being nettled by victims, accuseds, lawyers, or the public. than in any other era of European history, often based on confessions extorted through legalized torture or the threat thereof. 5 Although torture was officially abolished in Europe by the end of the eighteenth and beginning of the nineteenth centuries, 6 continental Europe experienced political convulsions throwing most countries back and forth between the extremes of absolute-monarchist police state and liberalism during the nineteenth and early twentieth centuries. All pretences of a state under the rule of law, of course, were erased with the rise of Bolshevism in Russia, Nazism in Germany, Fascism in Italy, and Francoism in Spain.
It was in reaction to the horrors of the holocaust and Soviet totalitarianism that the human rights movement was launched after 1945, resulting in the promulgation of the Universal Declaration of Human Rights (UDHR), 7 the European Convention on Human Rights (ECHR), 8 and the International Covenant on Civil and Political Rights (ICCPR). 9 The American Convention on Human Rights (ACHR) followed in 1969. 10 After emerging from Fascist domination after World War II, Germany and Italy enacted new constitutions which reflected the priority given to the protection of citizens against the threat of violence and arbitrariness by the state. Spain followed in 1978. A similar explosion of new constitutions and criminal-procedure reforms occurred in the 1990s as Latin America emerged from decades of authoritarian military regimes and the collapse of the Soviet Union and Yugoslavia gave rise to a host of new aspiring democracies in Eastern and South Eastern Europe. It is still too early to predict whether the domino effect of the so-called 'Arab Spring,' which as of this writing has resulted in the toppling of repressive dictatorships in Tunisia and Egypt, will extend further and actually lead to a similar democratization and respect for the rule of law.
The experience in common-law countries has been a bit different. England had no experience of Fascism and, due to its unique tradition, no written constitution or Bill of Rights listing specific protections for its citizens. Police lawlessness, where it existed, did not, generally, affect the admission of evidence in the common-law tradition. In Britain, the courts did not worry about the methods used to acquire evidence if it was otherwise relevant and material.
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The United States, on the other hand, had its Bill of Rights of 1791, the purpose of which was to restrict the new federal government from passing any laws which would affect the freedoms of the citizens of the thirteen states which made up the new Union at that time. In the early days, however, nearly all criminal cases in the United States were handled in the state courts, governed by state laws and constitutions. Until the end of the Civil War in 1865, African-American slaves had few rights under the laws of the states or the federal government. The enactment of the Fourteenth Amendment to the US Constitution in 1865 granted the freed slaves 'due process of law' in relation to the states, yet it was only in the 1930s that the US Supreme Court (USSC) began overturning state criminal convictions based on torture and rejecting the use of other coercive tactics which undermine the freedom of will of the accused as 'violations of due process.' 12 Already in 1914 the USSC adopted an exclusionary rule which prevented the use of evidence seized by Federal officials in violation of the Fourth Amendment. 13 The problems this rule addressed were made abundantly clear:
The tendency of those who execute the criminal laws of the country to obtain conviction by means of unlawful seizures and enforced confessions, the latter often obtained after subjecting accused persons to unwarranted practices destructive of rights secured by the Federal Constitution, should find no sanction in the judgments of the courts which are charged at all times with the support of the Constitution and to which people of all conditions have a right to appeal for the maintenance of such fundamental rights. 14 The USSC only became a true constitutional court for the entire country, however, when, influenced by the civil rights movement in the 1950s and 1960s, it decided that the Fourth, Fifth 15 and Sixth Amendments 16 to the US Constitution, were binding on the states, thus enabling it to affect racist practices in many, mainly Southern, states which deprived African-American citizens of the protection of the law in criminal cases.
The notion that evidence obtained as a result of police violation of the constitution could not be used in a criminal trial was finally established nationwide and made applicable to the states during the years that Earl Warren was Chief Justice. 17 The landmark decisions in this respect were (1) Mapp v Ohio, 18 which made the Fourth Amendment exclusionary rule of Weeks binding on the States; (2) Wong Sun v United States,
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which re-articulated the exclusionary rule in relation to derivative evidence causally linked to preceding constitutional violations; 20 (3) Massiah v United States, 21 which provided for exclusion of statements made to government agents by charged defendants, in violation of the Sixth Amendment right to counsel; and, of course (4) Miranda v Arizona, 22 which provided for exclusion of confessions and admissions made during custodial interrogation where the suspect was not advised of the right to silence and the right to counsel or did not effectively waive those rights, in violation of the Fifth Amendment privilege against self-incrimination.
These landmark decisions, especially Mapp and Miranda, have been very influential overseas, but so have some of the limitations placed on the exclusionary rule by the USSC under Chief Justice Warren Burger, 23 foremost of these being the exceptions to the doctrine of the 'fruits of the poisonous tree' known as 'inevitable discovery' 24 and 'independent source' 25 and the 'good faith' exception to violations of the Fourth Amendment. 26 Long before the innovations of the Warren Court, inquisitorial systems on the European continent had developed rules to address violations of the law by organs of law enforcement at a time when common-law courts never questioned the provenance of the evidence before them. Continental European codes of criminal procedure prescribed rather strict rules for the gathering of evidence and the performance of other acts during the preliminary criminal investigation and provided for the nullification of the efficacy of these acts if they were performed in violation of the statutory rules. So-called 'nullities' could and did lead to exclusion of evidence. 27 In fact, one of the most influential treatises on exclusionary rules was written in Germany before the USSC's decision in Weeks 28 and is one of the first scholarly attempts to create a balancing test for the introduction of illegally gathered evidence.
The thesis of this article is that, while all lawmakers and courts 'balance' -that is, make value judgments -when navigating between the Scylla of fundamental or constitutional rights and the Charybdis of truth and accuracy in criminal trials, some kinds of official law violations are so serious that they should trigger a very strong presumption of non-use of the evidence resulting therefrom. True 'balancing' of various considerations should occur only where the violation is not properly characterized as fundamental.
The value judgment that a violation is fundamental is sometimes made at the level of international law, such as with the prohibition of torture, sometimes in constitutions and codes, and sometimes by the courts. The prevailing view is that the violations must be 'serious'; that is, must be of fundamental or constitutional rights. Even if a constitutional violation has been identified which could trigger exclusion or 'non-use' of evidence, judges must again decide whether the evidence the prosecution seeks to use is actually the 'fruit of the poisonous tree'; that is, does it derive inexorably from the constitutional violation? And finally, even if it is agreed that a constitutional right has been violated and the evidence sought to be admitted is the fruit thereof, some jurisdictions still require the judge to engage in a balancing of other important interests before deciding on admissibility, for instance: (1) the seriousness of the constitutional violation (was it intentional, reckless, negligent, etc), (2) the gravity of the crime which is before the court, (3) the character of the evidence subject to exclusion (its credibility, importance for proving guilt, whether it constitutes the corpus delicti of the crime or is 'mere evidence,' etc), (4) whether use of the evidence would violate the defendant's right to a fair trial, and other factors.
While courts will inevitably engage in balancing, I do not think that determining the material truth in a criminal proceeding should be considered to be a higher goal than respect for the international and constitutional protection of the right to human dignity and related guarantees respecting the right to silence and privacy. But the principle of material truth, which I believe nowhere has constitutional status, still holds sway in the criminal courts. Yet, a legal system which takes advantage of explicit loopholes or vague balancing principles in order to use evidence gathered directly or indirectly by means of unconstitutional acts of its investigative organs only with difficulty incorporates the spirit of a state under the rule of law. As long as such loopholes exist, constitutional rights will be routinely violated by state officials.
A dismissal or acquittal in a criminal proceeding violates no fundamental human rights, even when the evidence seems to point to the guilt of the accused. The victim of an act of violence or theft remains a victim, whether or not the defendant is convicted. In the case of victimless drug crimes, which constitute the overwhelming majority of cases involving illegal searches and a large number of those with illegal wiretaps, a dismissal does not prevent future surveillance and legal apprehension of what are usually repeat offenders involved in an illegal enterprise.
In the United States, the power in the hands of law enforcement is awesome. Life imprisonment is possible for first-time drug dealers 29 and recidivist thieves. 30 Around 751 of every 100,000 residents of the United States are behind bars. 31 The coercive nature of the plea-bargaining system means that no more than 5 per cent of those convicted actually have a trial that results in an ascertainment of 'the truth' based on the full panoply of 'due process' rights. 32 A healthy scepticism if not mistrust of the powers of the state, even in a modern democracy, may still be warranted and the warnings of the authors of the Weeks and subsequent decisions should not be dismissed as being antiquated. . 32 Thaman, 'Typology,' supra note 1 at 327-8. 33 I disagree with the majority of the USSC when they intimate that improved police training, discipline regimes, and the possibility of civil suits (which were not available when Mapp, supra note 18 was decided) might make the exclusionary rule no
In order to provide an effective remedy for violations of rights in criminal investigations, evidence obtained in violation of fundamental constitutional rights should presumptively be excluded, subject only to narrowly drawn exceptions for good-faith errors and emergencies. Exclusion of such evidence should not depend on the balancing of interests; otherwise, fundamental human rights will be lost in the balance. But evidence obtained through unlawful state conduct that does not rise to the level of violating a fundamental constitutional right may properly be considered for admission on the basis of a balancing test. To illustrate this distinction, I will concentrate on violations of two of the most important constitutional protections; that is, (1) where police violate the constitution in acquiring confessions, and (2) where they violate the constitution by invading the privacy of one's home or private conversations. 34 I will analyse the constitutional, statutory, and court-made doctrine dealing with seemingly absolute exclusionary rules in comparative and international law, which brook of no balancing (or are 'pre-balanced' by the law-giver), and relative exclusionary rules, which encourage balancing of various interests, and will explore how these absolute and relative exclusionary rules deal with the use of derivative evidence or 'fruits of the poisonous tree.' Before beginning my analysis of the various approaches, however, I will briefly discuss the concept of 'nullities' as it developed in civil-law jurisdictions and try to flush out how 'nullities,' in the abstract, differ from modern exclusionary rules. The workings of concrete 'nullities' and exclusionary rules will then be addressed in the succeeding parts of the article.
ii 'Nullities' in modern criminal procedure codes Many countries in Europe and Latin America still provide for 'nullities' when there is a violation of procedural norms. In some countries, such as France, procedural 'nullities' are still the only statutory grounds for excluding evidence. In others, such as Italy, Spain, Brazil, or Colombia, longer valid. Hudson v Michigan, 547 US 586 at 597 -9 (2006) [Hudson] . The economic crisis has caused drastic cuts in the budgets of police departments (as well as public defender offices) which could lead to an actual decline in the quality of justice delivered on both the investigative and the adjudicative ends of criminal proceedings in the United States. And violations of constitutional rights, such as failure to get a search warrant, are often just cost-cutting and time-saving measures not linked to any true exigent circumstance. 34 I will be largely ignoring another substantial area of exclusionary doctrine in the United States relating to statements and physical evidence gathered as fruits of unlawful detentions or arrests.
the code has maintained the doctrine of 'nullities' and yet added modern statutory or even constitutional prohibitions on the use of illegally gathered evidence.
The relationship between modern rules of exclusion or 'non-usability' (inutilizzabilità, to use the Italian term), which were often inspired by the American case law of the last fifty years, and the more venerable 'nullities,' which originally related to procedural acts and not necessarily to the evidence these acts might have produced, is often difficult (at least for a lawyer schooled in the common law!) to understand. For instance, one category of nullities, called 'nullities of general order' relates to defects in the procedure which do not necessarily touch on the collection of evidence, but are treated as grave violations which can even lead to dismissal of the prosecution.
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Section 171 of CCP-France provides, 'There is a nullity when a failure to recognize a substantial formality contained in a provision of the present Code or any other provision of criminal procedure has infringed on the interests of the party to which it applies.'
36 This formulation appears close to limiting France's nullity-based exclusionary rule to constitutional violations, at least when the 'party to which it applies' is the defendant. Section 174(3) further provides that the annulled act will be removed from the case dossier. In civil-law systems, the withdrawal of the document memorializing an investigative measure from the dossier traditionally meant that no use could be made of it or its contents at the trial. 37 Since the document is excluded before the case reaches the trial court, the trial judge will be as insulated from the tainted evidence 35 as would be a jury in the United States following a successful pre-trial motion to exclude evidence. The CCP-Italy distinguishes between 'relative nullities,' which must be raised by the parties and if recognized may be 'sanitized' or cured by waiver by the affected party or by the official who violated the law, 38 and 'absolute nullities,' which are usually of constitutional importance, may be raised at any stage of the proceedings, may not be 'sanitized,' and may lead to exclusion of evidence.
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Some nullity provisions also explicitly refer to derivative evidence. Thus, according to CCP-France, '[T]he 'annulled acts or documents are withdrawn from the investigative dossier' and it is 'prohibited to derive any information against the parties from the annulled acts or documents.' 40 CCP-Italy also provides that '[t]he nullity of an act renders the subsequent acts invalid which depend on that declared to be annulled.'
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In Italy, the term 'nullity' usually refers to acts, whereas the term 'nonusability' refers to evidence.
42 'Non-usability' has been limited in the literature to cases where there is a statutory prohibition on the gathering of the evidence, whereas 'nullities' arise when legal formalities are violated in the gathering of what would otherwise be admissible evidence. The courts, however, have used the term 'non-usability' to apply both to both types of illegalities, creating a doctrinal murkiness. In 2001, the Italian Constitutional Court made it clear that the 'fruits of the poisonous tree' applies only to 'nullities' when expressly provided by statute, whereas CCP-Italy section 191, providing for 'non-usability,' has no language referring to derivative evidence. 43 CCP-Netherlands, which appears to be an adaptation of traditional nullity rules and applies to any 'procedural rule' gives the court discretion 38 and the right to privacy, 46 they do not categorically prescribe exclusion of evidence which is gathered as a direct or indirect result of the violations of these provisions. Indeed, the treaty language itself indicates that the right to privacy is not absolute. It may be violated, according to ECHR article 8(2), 'in accordance with the law' and when 'necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights or freedoms of others.' 47 The prohibition against torture or other cruel, inhuman, and degrading treatment, however, is treated as absolute. There is no qualifying language in the treaty texts, 48 and states may not derogate from this protection, even in times of war or public emergency. 49 Although the human rights treaties do not have built-in exclusionary rules, of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment (CAT) to which 146 nations are a party, 50 clearly prohibits the use of statements gathered through torture. But, oddly enough, the CAT does not provide an explicit exclusionary rule for statements gathered through Although CAT does not mention exclusion of the 'fruits of the poisonous tree' derived from confessions under torture, it is presumed that the use of physical or other evidence derived from torture would also violate the treaty and international law. The ECtHR held in Gäfgen that use of fruits of a tortured confession would automatically result in the violation of the right to a fair trial, though it admitted that its case law was not as categorical when it came to the fruits of 'inhuman or degrading' treatment, also prohibited categorically by ECHR article 3.
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In Gäfgen, police threatened a Frankfurt law student with torture and brutality if he did not reveal the whereabouts of a child kidnap victim, who they thought was still alive. He made incriminating statements and took them to the lake where he had disposed of the child's body. A report of the autopsy conducted on the boy's body and evidence of the tire tracks of defendant's car near the lake were used at trial, though all his statements were suppressed.
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The ECHR Grand Chamber deemed that the threats constituted 'inhuman and degrading' treatment and were thus in violation of ECHR article 3 but did not rise to torture. It also found that, in such a case, the use of the fruits would not violate the ECHR right to a fair trial, 56 using a kind of 'harmless error' analysis. Since the defendant confessed his guilt at trial, the court found that his courtroom testimony was no longer the fruit of the article 3 violation since he was represented by counsel, and the court based its guilty judgment on the courtroom confession alone, only using the 'ill-gotten fruits' to corroborate its truthfulness. 57 Despite the fact that the ECtHR in Gäfgen recognized certain exceptions to an absolute exclusionary rule for fruits of inhuman and degrading interrogation practices not amounting to torture, such as 'harmless error,' 'inevitable discovery,' 58 and attenuation of the taint of the illegality, it also expressly disallows any 'balancing' of this 'absolute' violation against other interests, such as the 'the seriousness of the offence under investigation or the public interest in effective criminal prosecution,' 59 which are at the core of Germany's balancing test, which will be discussed below.
Long before the adoption of the CAT, national legal systems provided for categorical exclusion of statements obtained by threats, force, deception, promises, or other means, such as to render them 'involuntary,' which might fall short of cruel, inhuman, and degrading treatment or torture. Thus, CCP-Germany 60 prohibits the use of 'maltreatment, fatigue, physical intervention, the administration of substances, torture, deception, hypnosis, threats to apply measures not applicable according to the rules, or promises of a benefit not provided by law' during questioning and provides for a mandatory exclusionary rule if the prohibitions are violated.
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In 1897, the USSC held that, for statements taken in police custodial interrogation to be admissible under the Fifth Amendment privilege against self-incrimination, they must 'not be extracted by any sort of threats or violence, nor obtained by any direct or implied promises, however slight, nor by the exertion of any improper influence.' 62 Between 1936 to 1966, the USSC also condemned interrogation practices ranging from clear torture to lesser modes of coercion, threats, promises, deception, and so forth which might or might not today rise to the level of cruel, inhuman, or degrading treatment, as violations of 'due process' and required reversals of thirty-five convictions based thereon. 63 I will discuss exclusionary rules dealing with 'involuntary' confessions which were induced by practices which do not rise to the level of torture or cruel, inhuman and degrading treatment, below. b categorical general exclusionary rules applying to violations of constitutional and sub-constitutional statutory law A number of constitutions adopted by democratizing countries emerging from the clutches of totalitarian, authoritarian, or dictatorial regimes specifically require the exclusion of illegally gathered evidence. This is an important step, because some courts that require suppression of evidence following a constitutional violation do not acknowledge that the exclusionary rule itself is of constitutional stature.
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Some of these exclusionary provisions apply to evidence gathered in violation of statutory provisions which do not rise to violations of fundamental or constitutional rights. For instance, the 1993 Russian Constitution 65 provides, 'In the administration of justice the use of evidence gathered in violation of federal law is not permitted.' 66 Similarly, article 5(LVI) of the Brazilian Constitution 67 provides for inadmissibility of evidence obtained by 'illegal means.' 68 Here, the constitutional legislator has already balanced, or to put it another way, has pre-empted all balancing by law givers or lowercourt judges. In Russia, the extension of the provisions to errors of non-constitutional gravity has been criticized. 69 There are equally broad-sounding exclusionary rules in some of the new codes of criminal procedure. CCP-Italy (1988) provides for a sanction of 'non-usability' in relation to 'evidence acquired in violation of prohibitions established by the law.' 70 CCP-Serbia (2006) goes even further:
Court decisions may not be based on evidence which per se, or by method of collection is contrary to the provisions of the present Code, any other law, or has been collected or presented by virtue of violating human rights and fundamental freedoms envisaged by the Constitution or ratified international treaties.
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Occasionally these broad exclusionary rules will even extend to derivative evidence; that is, to 'fruits of the poisonous tree.' Thus, § 83 CCP-Slovenia (1994) provides that a court may not base a decision on evidence acquired in violation of constitutional rights and liberties, nor of other explicit norms of criminal procedure, nor on evidence derived from such violations.
72
These broad rules seem to hearken back to equally broad 'nullity' provisions which are rooted in a strict legality principle according to which any law violation nullifies the validity of the acts which are the results thereof. We will see, however, that the blind eye exercised by courts in relation to the admissibility of otherwise relevant evidence seized in violation of statutory 'nullities' in traditional civil-law regimes also lacks acuity when it comes to interpreting modern exclusionary rules.
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c categorical general exclusionary rules restricted to violations of fundamental or constitutional rights I believe the better approach is to limit categorical exclusionary rules to situations where fundamental or constitutional rights are violated. 74 A statute which I believe could be a model for other jurisdictions and that expressly extends to the 'fruits of the poisonous tree' is LOPJSpain, which provides, 'Evidence obtained, directly or indirectly in violation of fundamental rights and liberties is without effect. Derivative evidence, however, is only a 'fruit' of the violation if there is a close causal connection between the violation and its discovery and the evidence would not have been discovered but for the violation. Some recent statutes explicitly provide for exceptions to exclusion developed in US jurisprudence. For instance, CCP-Brazil (2008) provides, Illicit evidence, understood to be that obtained in violation of constitutional and legal norms, is inadmissible and should be removed from the trial: (1) the evidence derived from the illicit evidence is also inadmissible except where there is no obvious or causal nexus between the one and the other or where the derived evidence could be obtained from a source independent of the former; (2) An independent source is considered to be such, that when, following the normal procedures used in practice which are proper in criminal investigation, it would be capable of leading to the facts which are the objects to be proved.
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In a similar vein, CCP-Colombia explicitly makes exceptions for 'attenuated connection, independent source, inevitable discovery, and others provided by law.' 78 iv What is a constitutional or fundamental right? a introduction Assuming that most jurisdictions will only exclude probative evidence if the police violate a fundamental or constitutional right, it is still not always easy for courts or law givers to determine which violations fall into this category. Courts thus make value judgments which could be considered to be a balancing of the seriousness of the violation in relation to the legal interest protected by a constitutional provision. The Constitution of Colombia states that 'evidence obtained in violation of due process is null in the full sense of the law (in pleno derecho).' 79 We know from USSC case law that determining what is a violation of due process in the taking of a confession or 'probable cause' in the issuance of a warrant to search or wiretap can imply a complicated weighing of the 'totality of the circumstances.' 80 The Constitution of Portugal lists specific constitutional violations which will trigger exclusion: 'Any evidence obtained by torture, force, violation of the physical or moral integrity of the individual, wrongful interference in private life, the home, correspondence, or telecommunications is of no effect.' 81 We have already seen that the nullities approach adopted in many civillaw criminal procedure codes differentiates between nullities which affect constitutional rights or substantial interests of the defendant, called 'absolute' nullities or nullities of 'general order,' and those which are only relative and may be sanitized, and so on. The German Supreme Court, in a similar way, has found that '[i]f the procedural provision which has been violated, does not, or not primarily, serve to protect the defendant, then a prohibition on use will be unlikely; on the other hand, a prohibition on use is appropriate, when the violated procedural provision is designed to secure the foundations of the procedural position of the accused or defendant in a criminal prosecution.' 82 The right to privacy in one's home and one's communications and the right to remain silent are core constitutional rights in all democracies, but it is also legal for police to search homes, intercept private communications, and interrogate criminal suspects if they follow the correct procedures. Some of the procedures are directly required by constitutions or constitutional decisions of high courts because they affect the core interests protected by the constitutional rights if violated. Other rules dictated by statute are often considered to be of lesser importance. I will assess what I believe to be the core rules in these two areas which should usually trigger exclusion of evidence if violated.
b the constitutionality of limitations on governmental invasions of privacy i The requirement of probable cause and judicial authorization If a dwelling search or wiretap is based on probable cause and is judicially authorized, its constitutional underpinnings are normally guaranteed. I believe that these are the two core factors which, to use the language of the ECHR, are 'necessary in a democratic society' 83 before authorities invade protected areas of privacy for the purposes of criminal investigation. If the investigative measure violates statutory rules which are unrelated to the amount of suspicion necessary to search or wiretap or to the fact of judicial authorization, then the Spanish courts, for instance, consider the violation to be an 'irregularity' rather than an 'illegality' and treat it like a 'relative nullity' which would not lead to exclusion of evidence. 84 For example, in one Spanish case, the police conducted a search which was authorized by the investigating magistrate and based on sufficient suspicion, but neither the investigating magistrate nor his secretary were present during the search, violating a statutory norm regulating the execution of searches. The Spanish Supreme Court held that this error did not affect a fundamental right, and therefore the sanction was merely the annulment of the act documenting the search, making it inadmissible at trial. This, however, did not prevent the police who conducted the search from testifying in court to prove the seizure of the drugs and the corpus delicti of the crime. 85 In principle, the USSC has also categorized certain violations of the laws regulating wiretaps and search warrants as being of sub-constitutional status so that violation does not require suppression. Thus, mistakes in the execution of an otherwise valid search warrant 86 or wiretap 87 will not lead to exclusion. By refusing to suppress the fruits of an otherwise constitutionally valid warranted search in Hudson v Michigan, 88 despite a violation of the 'knock and announce' requirement of Federal Rules of Criminal Procedure 41, the USSC has come to a result similar to that of the Spanish Supreme Court but had to resort to contorted reasoning because of a previous decision in which complying with the 'knock and announce' rule was declared to be constitutionally required. 89 There will, of course, be differences in the interpretation of what is an unconstitutional search because, while the United States requires 'probable cause' for the issuance of a search warrant or wiretap, 90 some other countries, such as Germany, Spain, or France, appear to require a lesser degree of suspicion. 91 84 On the notion that 'illicit evidence' is suppressible under LOPJ-Spain, supra note 36, § 11.1 and that 'irregular' evidence falls under LOPJ-Spain, ibid § 238, the nullity provision, and does not lead to suppression of fruits of the violation, (1995) . The Court had to base its decision on the fact that the seizure of the evidence was not a 'fruit' of the unlawful entry; see also Hudson, ibid at 586-7. 90 Described as a 'fair probability' that the thing searched for will be present in the indicated location; Gates, supra note 80 at 238.
ii The constitutional exception for exigent circumstances Both the German and Italian Constitutions provide for an exception to the warrant requirement in cases of exigent circumstances, or what the Germans call 'danger in delay.' 92 This exception is universally recognized but can easily be abused, so it is important that it be narrowly construed to prevent large-scale evasion of the requirement of pre-search or prewiretap judicial authorization.
Although it was well-known that German law enforcement officials seldom, if ever, acquired search warrants 93 and always (successfully) defended their warrantless searches retrospectively 94 with a perfunctory incantation of the words 'danger in delay,' often attributed to the fact that there were no evening-duty judges to issue warrants, the appellate courts winked at this sleight of hand, claiming the trial judge's discretion could not be reviewed on appeal. 95 The German Constitutional Court finally took note of this scandalous situation in 2001 and attempted to rectify the situation by limiting the exception for 'danger in delay' to cases that were clearly documented and by requiring judges to be on duty twenty-four hours for the purposes of issuing warrants. 96 To prevent such manipulation, the exception for 'exigent circumstances' should be limited to two fact situations: the 'flagrant crime' 97 and real emergency situations involving threat to human life, health, or property. An example of a statute that puts clear restrictions on the invocation of 'exigent circumstances' is the US federal wiretap statute, which allows warrantless wiretaps only in emergency situations that involve 91 On the near complete discretion of French judges to search any place and seize anything that the judge deems 'useful to the manifestation of the truth,' 'immediate danger of death or serious physical injury to any person' or for conspiratorial activities that threaten 'the national security interest' or are 'characteristic of organized crime.' 98 The USSC has also created an exception to the warrant requirement which allows police to enter a house with less than probable cause to save lives, prevent injuries, or protect property.
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The 'flagrant crime' exception would apply to 'hot pursuit' cases, 100 where probable cause develops suddenly upon commission of a crime and escape of the culprit or destruction of evidence is likely. If, however, the suspicion of the presence of drugs in a dwelling, for instance, comes as a result of an investigation, then, in principle, a warrant should be obtained. The police should not be able to create the need for exigent circumstances by, for instance, walking up to the target house and announcing they are present so as to create a pretext for entering to prevent the destruction of evidence.
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iii Instances where a constitutional violation permits of no further balancing Thus, when a home has been searched without a search warrant based on probable cause or without exigent circumstances, this should be considered to be a clear constitutional violation and exclusion should be the presumptive remedy. This was traditionally the approach of the USSC following Mapp 102 until the 'good faith' test and 'cost-benefit' balancing was introduced in Leon, 103 as it was for the Spanish courts in interpreting LOPJ-Spain section 11.1 104 until balancing was introduced in 1998, as long as the taint of the violation was not attenuated. The Irish Supreme Court, which initially employed a simple balancing test to determine admissibility of evidence, 105 changed course in 1990 and recognized a categorical exclusionary rule in cases where police clearly violate the constitutional rights of citizens, rejecting even the 'good faith' exception recognized by the USSC. According to Judge Finlay in People (DPP) v Kenny, 'The detection of crime and the conviction of guilty persons, no 98 18 USC § 2518(7)(a). The federal prosecutor must then request post factum approval of a judge within forty-eight hours. 
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This is likely the broadest explicit statutory exclusionary rule in US law and clearly extends to 'fruits of the poisonous tree.' It also brooks of no exceptions based in 'standing' or 'good faith' mistakes.
108 CCP-Italy also expressly prohibits use of the 'results of interceptions' made in violation of the wiretap statute.
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A key reason for court reluctance to exclude evidence gained from violations of the right to privacy has been that such violations usually occur unrelated to the violation of any trial right such as the privilege against self-incrimination and thus, in the words of the German Supreme Court, will not affect the 'procedural position' of the defendant, or in the approach of the ECtHR, will not affect the right to a fair trial protected by ECHR article 6. 110 c constitutional limitations on interrogation practices i Admonitions as to the right to silence and to counsel While the use of means such as torture; cruel, inhuman, and degrading treatment; and lesser tactics which render a confession 'involuntary' clearly constitute a fundamental rights violation that leads to suppression 106 [1990] of an ensuing statement, another very important procedural rule is the requirement that a suspect or defendant be aware of the right to silence and the right to counsel before being questioned. 111 Whereas the former, more egregious violation constitutes an attack on human dignity and sometimes bodily integrity, the latter is more of a procedural error which undermines the defendant's ability to defend herself during the criminal trial.
The warnings made famous in the USSC's landmark decision of Miranda v Arizona 112 were deemed by the majority in that case to be firmly rooted in the Fifth Amendment and therefore constitutionally required to dissipate the inherent coerciveness of custodial interrogation. The consequence of a violation of the rules the Court laid down was exclusion of the statements gathered following the violation. The USSC also claimed that it is with custodial interrogation that 'our adversary system of criminal proceedings commences.'
113 In a similar vein, the German Supreme Court has proclaimed that the German variant of Miranda warnings are 'designed to secure the foundations of the procedural position of the accused.' Exclusion of a statement taken in violation of the German Miranda-warnings is mandated even if the suspect interrogated was out of custody, as long as probable cause existed to arrest him for the crime which was the subject of the interrogation.
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Although most democratic countries have adopted the teaching of Miranda, the constitutional underpinnings of the rule have been called into question in the country of their origin. In 1971, the USSC began permitting the use of a statement taken in violation of the Miranda rules in order to impeach a defendant whose courtroom testimony contradicted it.
115 By 1974, the violation of the Miranda rules was no longer characterized as a violation of the Fifth Amendment privilege against self-incrimination or the Sixth Amendment right to counsel but as a 'prophylactic rule' the violation of which would not affect the use of the 'fruits of the poisonous tree. ii The actual right to counsel before and during interrogations Although the Miranda decision clearly intimated that an uncharged suspect in custody must be advised of the right to have counsel present during the entire interrogation, 119 the Court never required that police assure that those facing interrogation are actually able to speak to lawyers before deciding whether they will waive their rights. 120 Police can even tell suspects that no lawyer will be provided until they are charged and go to court 121 or refuse to tell a suspect that a lawyer has been actually retained. 122 An invocation of the right to counsel will certainly prevent any further interrogation of a jailed uncharged suspect even as to different charges unless the defendant reinitiates contact with the interrogators, 123 but the dissent of Justice White in Miranda already expressed doubt as to whether a waiver of the right to counsel allowed by the majority could ever truly considered to be voluntary if custody was per se coercive in the first place. 124 As a result, the overwhelming majority of suspects in the United States waive their Miranda rights and speak to police without ever having talked to a lawyer. 125 Although the USSC originally held that once a person is charged and is represented by counsel or has requested or been assigned counsel, no interrogation may take place in the absence of counsel or without counsel's consent. But that rule was recently overruled by the USSC, and the Miranda rules now apply whether or not the suspect is represented by counsel. Unlike in the United States, however, in Europe the right actually to consult with counsel before and during interrogation is obtaining indubitable constitutional status as a fundamental right. According to CCPRussia, for example, no pre-trial statement made by a defendant to law enforcement officials which was given in the absence of counsel may be used at trial if the defendant retracts the statement at or before trial even if the suspect waived the right to counsel. 127 A similar rule has been recognized in Spain. 128 In Italy, the denial of the assistance of counsel constitutes a nullity of general order and, in the context of police interrogation, an 'absolute nullity' which cannot be sanitized and must be raised ex officio by the judge. 129 Exclusion follows even if the suspect offers a statement voluntarily in the absence of counsel. 130 Traditionally, some European regimes gave the police a determinate period to interrogate suspects (called garde à vue in France and Belgium) and the right to counsel was only recognized for subsequent interrogation by an investigating magistrate. 131 In 2008, however, the Grand Chamber of the ECtHR in Salduz v Turkey 132 held that the right to counsel, guaranteed by ECHR article 6(3)(c) applies not only at trial but also during the investigative stage and most assuredly during the first police interrogation. Any conviction based on an admission or statement taken in violation of this right constitutes a violation of the general right to a fair trial guaranteed under ECHR article 6(1). Colamussi, 'In tema di deducibilitá della nullitá derivante dalla violazione del diritto dell'imputato in stato di custodia cautelare di conferire con il proprio difensore' in Vincenzo Perchinunno, ed, Percorsi di Procedura Penale. Dal garantismo inquisitorio a un accusatorio non garantito (Milan: Giuffrè, 1996) at 37. 130 CCP-Italy, ibid § 350(6,7). 131 On how much easier it was for police to get confessions in the absence of counsel than during questioning by the juge d'instruction, see Pradel, supra note 40 at 386 -97. Today, the suspect in police custody is not advised of the right to counsel but may request to see counsel during garde à vue, but the interview may not exceed thirty minutes and the lawyer has no right to be present during police interrogation. The Court said, 'The rights of the defence will in principle be irretrievably prejudiced when incriminating statements made during police interrogation without access to a lawyer are used for a conviction.' 133 The Grand Chamber did, however, allow for waivers of fair trial rights 134 and this could be interpreted as allowing the right to waive the right to counsel during the first interrogation. 135 The decisions subsequent to Salduz, however, indicate that the ECtHR has in mind a right to counsel during pre-trial interrogation that is significantly stronger than that articulated in Miranda or its diluted postWarren Court progeny. First of all, the Court makes it clear that a waiver of the right to counsel must be unequivocal and cannot be presumed from the fact that the suspect answers questions after having acknowledged understanding of his rights. A valid waiver must be knowing and intelligent, which means that 'he could reasonably have foreseen what the consequences would be.' 136 The ECtHR further held that it violates the right to counsel to continue questioning a suspect who has asked for counsel, unless the suspect has spoken to counsel or reinitiates the contact with police. 137 It also found that subsequent confessions where the defendant did arguably waive his Miranda rights did not attenuate the taint of the previous confessions given without counsel. 138 Finally, the ECtHR clearly linked the right to remain silent with the presumption of innocence and the notion that the prosecution must prove its case 'without resort to evidence obtained through coercion or oppression in defiance of the will of the accused. The decisions in Salduz and its progeny are definitely a threat to the garde à vue procedures in France and Belgium and are quickly leading to changes in other parts of Europe. 140 iii Exigent circumstances in relation to interrogations? The Salduz court admitted that there are possible restrictions on the right to counsel at the first interrogation: 'The question, in each case, has therefore been whether the restriction was justified and, if so, whether, in the light of the entirety of the proceedings, it has not deprived the accused of a fair hearing, for even a justified restriction is capable of doing so in certain circumstances. 141 A typical example would be the restriction allowed in Code of Practice C of the Police and Criminal Evidence Act 1984 (PACE) in England and Wales, when the right to speak to a duty solicitor may be postponed if 'delay will involve an immediate risk of harm to persons or serious loss of, or damage to, property.'
142 The USSC has also recognized an exception to the need to give a suspect the Miranda warnings when 'prompted by a concern for the public safety.' 143 On the other hand, the ECtHR has made it clear that there are no exceptions to the prohibition against torture or inhuman and degrading treatment provided by ECHR article 3 even in the 'fight against terrorism and organized crime' or to save human life.
d fundamental rights
This summary suggests that, in addition to the right against torture and cruel and inhuman treatment, discussed above, the right to privacy within one's home and the right against self-incrimination also fall into the category of fundamental rights. Evidence obtained in violation of these rights should normally be excluded.
v Balancing by the courts a introduction I have tried to articulate what violations would constitute fundamental or constitutional violations in a democratic country which respects human rights. This is clearly the case when interrogation methods are used that violate CAT or render a statement involuntary, and the consensus is growing for imposing a bright-line rule for interrogations in violation of the right to counsel. I would also make this claim in relation to violations of the right to privacy in one's domicile and private communications, when law enforcement authorities proceed without judicial authorization or probable cause in the absence of exigent circumstances. In some jurisdictions, the primary evidence and sometimes the actual 'fruits of the poisonous tree' are suppressed upon such a finding.
But this is not the case in the majority of jurisdictions, where courts tend to balance even clear constitutional violations against other important interests and often will suppress neither the direct nor the derivative evidence emanating from them. The use of any balancing test where fundamental rights have been violated, therefore, threatens to subordinate the right to other interests that have less (if any) constitutional significance; on the other hand, unlawfully obtained evidence that does not involve violations of fundamental rights may be admitted or excluded, depending on the balance of interests. In the rest of this section, I review the main tests and factors that courts have used in balancing interests. I will first examine three general tests, which I call the 'fair trial' test, the 'judicial integrity' test,' and the 'public interest' test. I will then examine separate factors used in these tests such as the 'good faith' of the violating officer, the seriousness of the violation, the question of whether the evidence was actually the 'fruit' of the violation, the importance of the evidence to determining the truth, and the seriousness of the offence for the proof of which the illegally gathered evidence has been proffered. b the 'fair trial' assessment The PACE provides that [i] n any proceedings the court may refuse to allow evidence on which the prosecution proposes to rely to be given if it appears to the court that, having regard to all the circumstances, including the circumstances in which the evidence was obtained, the admission of the evidence would have such an adverse effect on the fairness of the proceedings that the court ought not to admit it.
In employing its 'fair trial' test, the ECtHR traditionally defers to domestic exclusionary practices. Thus, although the Court has found violations of the right to privacy under ECHR article 8, in many cases involving illegal wiretapping or interception of private conversations, it has consistently held, that
[i]t is not the role of the Court to determine, as a matter of principle, whether particular types of evidence -for example, unlawfully obtained evidence -may be admissible or, indeed, whether the applicant was guilty or not. The question which must be answered is whether the proceedings as a whole, including the way in which the evidence was obtained, were fair. This involves an examination of the 'unlawfulness' in question and, where violation of another Convention right is concerned, the nature of the violation found.
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When the Spanish Constitutional Court held in 1984 that evidence seized in violation of the constitution had to be suppressed, it grounded the prohibition of use on (1) the violation of a fair trial with all the guarantees established by law (article 24 of the Spanish Constitution); (2) a denial of equality of arms, in the sense that the defence is not allowed to violate the law in order to produce evidence; and (3) a violation of the presumption of innocence, which in Spanish law restricts the prosecutor to the use of legally gathered evidence to rebut the presumption. 147 Thus, whereas Spain finds a categorical violation of the right to a fair trial if the fruits of a violation of constitutional magnitude are used at trial, PACE article 78(1) gives the court what has been described in the literature as 'broad and unstructured' discretion to balance a plethora of factors against the illegality of police actions, such as the seriousness of the offence, good faith of the officers, the type of evidence and its reliability, the existence of corroborative evidence, the type of illegality, and the type of right infringed. 148 We can see here that the 'fair trial' criterion is flexible enough that, with so many factors in the balance, each judge can put his or her own stamp on what is a 'fair trial.' c preserving the integrity of the courts Peter Duff correctly notes that, if exclusionary rules are to have any meaning they must be 'extrinsic' and not anchored in the 'intrinsic' emphasis on probative value/credibility. 150 The notion of 'judicial integrity' is such an 'extrinsic' justification for exclusion; yet scholars differ as to its theoretical underpinnings, differentiating among (1) the 'disciplinary' model adopted by the United States which focuses on deterrence of unconstitutional police conduct; (2) the 'vindicatory' model, which focuses on protecting citizens' constitutional rights and would tend to automatic exclusion once a significant violation has been ascertained; 151 and (3) the 'moral legitimacy' approach, which balances the seriousness of the constitutional violation and the harm to the public if a dangerous criminal were to go free.
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For the Mapp court, of course, the 'imperative of judicial integrity' was vindicatory and meant that 'the criminal goes free, if he must, but it is the law that sets him free. Nothing can destroy a government more quickly than its failure to observe its own laws, or worse, its disregard of the charter of its own existence.' 153 The Court in Leon abandoned this high ground by equating judicial integrity with the exclusively disciplinary rationale, aimed only at deterring police and not at judicial errors. developed two separate tests to determine whether exclusion was appropriate. Under the first test, exclusion would result, regardless of the seriousness of the violation, if it had as a consequence that a suspect -defendant was 'conscripted' to produce evidence against himself. The second test focused exclusively on the seriousness of the violation such that a failure to exclude would bring the administration of justice into disrepute. Important factors here would be the intentionality of the violation and whether police acted in 'good faith' but not whether there might have been a hypothetical clean path to the evidence (i.e., inevitable discovery). 156 Recently, the Canadian courts have moved to a simpler balancing test, which now includes the 'moral legitimacy' criterion. The test involves the weighing of three factors: (1) the severity of the violation; (2) the question of whether the admission of the evidence would bring the administration of justice into disrepute from the perspective of society's interest in respect for Charter rights; and (3) the effect of admitting the evidence on the public interest in having the case adjudicated on its merits. 157 d the public impact of the admissibility decision CCP-Taiwan (as amended in 2003), requires the court to balance 'the protection of human rights and the preservation of public interests' in deciding whether or not to exclude illegally gathered evidence. 158 In 1950, the Scottish High Court developed a test which balanced '(a) the interest of the citizen to be protected from illegal or irregular invasions of his liberties by the authorities, and (b) the interest of the State to secure that evidence bearing upon the commission of crime and necessary to enable justice to be done shall not be withheld from Courts of law on any merely formal or technical ground.' warrantless wiretapping were used in the courts. 160 It could also refer to 'the public's interest in maintaining the integrity of the courts and in ensuring the observance of the law and minimum standards of propriety by those entrusted with powers of law enforcement,' as stated by the Australian High Court, which returns us to the interests of judicial integrity.
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In Leon, the USSC proclaimed,
The substantial social costs exacted by the exclusionary rule for the vindication of Fourth Amendment rights have long been a source of concern. Our cases have consistently recognized that unbending application of the exclusionary sanction to enforce ideals of governmental rectitude would impede unacceptably the truth-finding functions of judge and jury . . . particularly, when law enforcement officers have acted in objective good faith or their transgressions have been minor, the magnitude of the benefit conferred on such guilty defendants offends basic concepts of the criminal justice system. 162 Thus, the USSC posits a 'public interest' in 'having juries receive all probative evidence of a crime.' 163 More recently, the Court bemoaned the exclusionary rule's 'costly toll upon truth-seeking,' which consists in 'letting guilty and possibly dangerous defendants go free.' 164 Exclusion, for the USSC, is now a 'last resort' 165 subject to a balancing test that pits the exclusionary rule's 'deterrence benefits' against its 'substantial social costs.' 166 With the USSC's disciplinary, cost-benefit approach, the 'intrinsic' emphasis on not losing probative evidence is pushing back the vindicatory interest in protecting constitutional rights, paving the way for a possible return to the old common-law presumption of admissibility of relevant evidence or its inquisitorial counterpart, which prioritized truth over rights. Once the German courts determine that the interest violated is of constitutional magnitude, they next examine the gravity of the violation; that is, whether it was in conscious disregard of the law or only inadvertent or negligent. 167 A similar test has been adopted by the Australian High Court, whereby the Court should take into consideration whether or not there was bad faith on the part of the police and also how easy it would have been to comply with the law. 168 The Scottish courts also occasionally refer to whether there was bad faith on the part of the police in deciding whether to exclude.
169 CCP-Netherlands gives the court discretion to exclude evidence and obligates it to 'take account of the interest that the breached rule serves, the gravity of the breach and the harm it causes.'
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In 1998, the Spanish Constitutional Court admitted a 'good faith' exception to the otherwise categorical exclusionary rule codified in LOPJ-Spain article 11.1. 171 It made the nice distinction between 'natural' and 'juridical' causation. The Court analysed the extent to which an illegal wiretap tainted the other evidence in terms of the right to a 'fair trial,' referring directly to the approach taken by the ECtHR in this respect.
172 It analysed whether the violation was of a required 'intensity' and then used a balancing test to determine whether there was an 'anti-juridical' nexus between illegality and the derivative evidence. It determined that the violation was not so 'intense' due to the fact that the police did get a wiretap order and the violation was based on a lack of probable cause. The Court also noted that such an 'error' was not intentional and not grossly negligent, and that under the totality of the circumstances, the derivative evidence could be used. 173 Here we see an incorporation of the 'good faith' rule articulated in Leon in relation to wiretaps, a step even the USSC has not yet taken.
In Leon, the USSC introduced the 'good faith' exception to the Fourth Amendment exclusionary rule in a case in which a magistrate erroneously issued a search warrant based on what a police officer believed in 'good faith' constituted probable cause. The USSC held that, though the Fourth Amendment was violated, excluding the illegally obtained evidence would only be appropriate to deter unlawful police conduct if the 167 officer intentionally or recklessly submitted a clearly inadequate or 'bare bones' affidavit of probable cause or false evidence to the magistrate. 174 The USSC has also extended the 'good faith' exception to other areas where the magistrate erred, such as where the search warrant itself contained an erroneous or inadequate description of the things to be seized or the places to be searched 175 or where an unlawful detention was based on erroneous court records. 176 Finally, however, the Court has lowered the bar recently to allow admission of evidence which was gathered when the police were guilty of 'isolated negligence' in believing there was probable cause. 177 Since the assessment of probable cause -that is, a 'fair probability' that a crime has been committed or that evidence of that crime is to be found in a particular place -is a value judgment based on the 'totality of the circumstances,' I believe that a narrow exception can be allowed in borderline cases where 'reasonable minds may differ on the question whether a particular affidavit establishes probable cause,' 178 when the officer has followed the search warrant procedure and submitted the case to an impartial magistrate. I also believe that 'good faith' could save evidence derived from police procedures which were allowed by law or high-court jurisprudence when they were performed but where the standards became stricter after the measure was undertaken.
179 I believe the exception for police negligence is, however, going too far. I agree with Justice Ginsburg's dissent in Herring that tort liability for negligence is considered to deter careless conduct in citizens, and if the Fourth Amendment exclusionary is meant to deter, it should encompass negligent conduct as well. 180 ii Was the evidence the 'fruit' of the constitutional violation? a Introduction Even if a system recognizes the extension of the exclusionary rule to derivative evidence, the question still remains as to whether the evidence to be admitted really owes its existence to the constitutional violation; that is, is actually its 'fruit.' And it is here that the famous exception of 'attenuated taint' and its closely related subcategories 'inevitable discovery' or 'independent source' are invoked to admit arguably derivative evidence.
Each of these exceptions has been recognized and applied by the Spanish courts, despite Spain's categorical exclusionary rule in relation to derivative evidence. 181 Since the aforementioned Constitutional Court decision in 1998, Spain's courts now engage in a balancing test to determine whether to exclude the fruits of a constitutional violation and the test is framed in terms of a limitation on the doctrine of the 'fruits of the poisonous tree.' An exception to the otherwise categorical rule can exist 'even when there is a factual causal nexus between the illegality and the evidence, if the causal link is not based in the illegality' (is not 'anti-juridical'). In assessing the existence of a legally relevant connection, the following elements should be taken into account: (a) what the significance was of the constitutional infringement; (b) what importance the evidence had for proving guilt; (c) whether there was a hypothetical clean path to discover the evidence (i.e., inevitable discovery); (d) whether the right violated requires special protection; and (e) whether the violating officers acted intentionally or erred in good faith and thus whether exclusion is necessary for deterrent purposes.
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I will now discuss how courts approach the issue of 'fruits' in deciding whether to suppress fruits of both privacy violations and unconstitutional confessions.
b Fruits of illegal dwelling searches (1) Independent source and inevitable discovery The courts will generally allow evidence that has been discovered through an illegal 'search' if it is actually 'seized' by independent legal means.
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The courts will also admit evidence which is seized illegally if it would inevitably have been discovered through legal means. 184 The doctrine of php . . 183 The doctrine of 'independent source' is applied in cases where there have been two searches, an illegal one and a legal one, independent of the illegality. It is applied, for instance, when police discover the presence of evidence illegally but actually seize it pursuant to a search warrant based on information they possessed before the illegal search; see Segura v United States, 468 US 796 at 805 (l984); Murray, supra note 25 at 537. 184 This doctrine of 'inevitable discovery' is applied where there is only one search and seizure but other investigative procedures independent of the illegality would have discovered the evidence legally. Williams, supra note 24 at 444. The Germans call this the 'hypothetical independent source' or 'hypothetical clean path'; Weigend, supra note 91 at 253.
'inevitable discovery,' however, can serve as a gaping loophole in constitutional protections if interpreted in too broad a manner. Some American courts have recognized this exception if the police, who had probable cause, were already in the process of getting a search warrant when they erroneously but in good faith felt that exigent circumstances existed which allowed them to make a warrantless entry. 185 However, the most dangerous extension of this notion of a 'hypothetical independent source' is when the court allows the introduction of evidence because probable cause existed and a judge would have approved a warrant application had it been submitted. 186 The German Courts have routinely used this latter rationale and almost never exclude the direct fruits of warrantless searches.
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(2) The seizure is not a fruit of the unlawful search In overseas jurisprudence one finds doctrines which sever the causal connection between a constitutional illegality and its 'fruits' in ways unknown in the United States. One of these is the notion that seizures are conceptually independent of searches and that if the seizure is 'legal' then the nexus of illegality has been attenuated. Another is that a seizure that is a causal result of an illegal search can, nevertheless, be attenuated by judicial balancing of other factors.
It is a doctrine firmly entrenched in Italy and accepted by courts in Germany that the seizure of drugs, for instance, is not the fruit of a clearly unconstitutional search, even where the express object of the search was to find those self-same drugs. The Italian courts reason that, since CPP-Italy section 253(1) requires the police to seize the corpus delicti of a crime (that is, fruits, instrumentalities, and contraband), then this legal seizure cannot be vitiated by an antecedent unconstitutional search, be it without probable cause or judicial authorization. presuppositions and functions and cannot be viewed as linked due to their convergence in reality. 189 As was noted in Section III above, the doctrine of 'fruits of the poisonous tree' applies only to 'nullities' when expressly provided by statute and not to the general exclusionary rule in CCP-Italy section 191. 190 This doctrine is baffling, because the Italian literature, like the Spanish, asserts that 'nullities' relate only to nonconstitutional violations in the gathering of evidence, whereas 'nonusability' applies only to violations of fundamental rights. 191 By separating an unlawful search, which is a tool to find evidence to use in a criminal case, from its object, the evidence sought, the Italian and German courts ignore the plain meaning of their constitutional prohibitions on unwarranted searches in order to achieve a goal, the conviction of a guilty person at any cost, which is no longer the purported goal of criminal procedure. It is clear that the prohibition of the violation of privacy of the dwelling is not only rooted in the protection of privacy, but also constitutes a limitation on the ability of the state to gather information or seize evidence in those spaces. Search and seizure cannot be logically separated into different actions with different motivations. 192 c Fruits of unconstitutional interceptions of confidential conversations Unlike in America, where the fruits of a violation of the wiretap statute are explicitly inadmissible, the approach in Europe is less rigorous. In Germany, for instance, the testimony of witnesses who were discovered through an illegal interception has been admitted at trial. 193 Although CCP-Italy section 271(1) mandates 'non-usability' of illegally intercepted conversations, CCP-Italy section 271(3) makes an exception for physical fruits which can prove corpus delicti. There is also no restriction on using the contents of 'non-usable' conversations to further the investigation, discover new crimes, and so on. 194 New wiretaps may also be based on the information gained from antecedent illegal ones. 195 Until the advent of the new approach of the Spanish Constitutional Court in 1998, 196 physical evidence found as a result of an unconstitutional wiretap or bugging was routinely suppressed in accordance with LOPJ-Spain section 11.1 and could not be used at trial. 197 For example, in one case police used a scanner to intercept cell-phone conversations without having obtained judicial authorization. The information gathered led to an arrest and the search incident thereto uncovered drugs. The Supreme Court held that the drugs were fruit of the poisonous tree and could not be used. 198 Since the advent of the new case law, however, the decision has depended on the new balancing test mentioned above. 199 In the seminal 1998 case, the Spanish Constitutional Court used the doctrine of inevitable discovery to dissociate the arrest of the defendant in possession of drugs from an unconstitutional wiretap by arguing that the defendant had already been under heavy police surveillance and the arrest was therefore not sufficiently tainted by the antecedent illegality. 200 d 'Fruits' of 'involuntary' confessions which may or may not be the product of cruel, inhuman, or degrading treatment I submit, based on the analysis in Part III-A above, that any fruits, even physical evidence, of confessions induced by torture or cruel, inhuman, or degrading treatment must be suppressed, provided that the taint has not been attenuated. The USSC has also indicated that the 'fruits of the poisonous tree' of 'involuntary' confessions which were not induced by cruel, inhuman, or degrading treatment would also not be usable in a criminal trial. Thus, in Oregon v Elstad 201 the Court held that a voluntary confession following proper section 11.1 warnings 202 would be subject to exclusion if it followed on the heels of a confession deemed to be involuntary under the due process analysis. In Patane, 203 a plurality of the Court also said that physical evidence would be subject to exclusion if found as a result of a 'coerced' confession. Because the USSC based its reluctance to apply the 'fruits of the poisonous tree' doctrine to Miranda violations on their supposed sub-constitutional, 'prophylactic' character, it would follow, therefore, that a clear constitutional violation of due process resulting in an involuntary confession would necessarily require exclusion of the 'fruits,' whether they be in the form of subsequent confessions or physical evidence. 204 In addition, no evidence derived in any way from a statement compelled through a grant of immunity may be admissible in a trial of the person who was granted immunity. 205 In some jurisdictions, however, the fruits of involuntary statements may be used. Although PACE section 76(2)(a) provides that a confession 'may' be rendered inadmissible 'where it is the product of "oppression,"' 206 section 76(4 -6) of the same statute allows for the admission in evidence of any facts or physical evidence which were found as a result of the inadmissible confession. 207 Argentine courts have also allowed the use of information from involuntary confessions to further the investigation. 208 e Fruits of 'unknowing' confessions taken in violation of the right to counsel or without admonitions as to the right to silence Following the Patane decision, 209 there is no bar in the US federal courts to using physical evidence gathered as a result of a violation of the Miranda rule. Many European countries take a similar approach. For instance, the Italian courts do not recognize the doctrine of 'fruits of the poisonous tree' for physical evidence or witnesses discovered through otherwise unlawful confessions. 210 In Germany, which has given Miranda warnings constitutional status, the courts do not extend the evidentiary prohibition to the 'fruits' of a confession taken without the proper warnings, whether in the form of physical evidence or subsequent confessions.
Some US state courts, however, have suppressed physical evidence resulting from a Miranda violation, whether or not the violation was intentional or inadvertent.
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In Canada, police are not constitutionally required to advise detained suspects of the right to silence before questioning them, but section 10(b) of the Charter does accord arrested persons the right to attempt to contact counsel before being interrogated. 213 If the right to counsel has been violated, however, and derivative evidence is found that could not have been found but for the violation, the Canadian courts consider this to be 'conscripted' evidence and have traditionally suppressed it. Thus, if a suspect points out incriminating evidence in his own house, which would have been searched anyway, this would be admissible; but if the accused, while being denied the right to counsel, informs police that the murder weapon is at the bottom of a frozen river, this must be suppressed. 214 Whether the 'conscription' doctrine is still viable is questionable, since the Canadian Supreme Court recently adopted a new approach to exclusion in two 2009 cases.
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f balancing the quality or importance of the evidence i Introduction: Distinguishing among different kinds of evidence Prior to 2002, in New Zealand there was a rebuttable presumption that illegally gathered evidence was inadmissible. The New Zealand Court of Appeal, however, adopted a new, multi-factor 'fairness' test in 2002 which gives the trial judge broad discretion in deciding whether to exclude illegally gathered evidence and provides a list of criteria to be weighed, including the 'seriousness of the offense' and the 'importance of the evidence.' 216 A similar test was adopted by the Australian High Court, which required trial courts to consider the question of whether there was bad faith on the part of the police, the importance of the evidence, the seriousness of the offence, and the ease with which the law might have been complied with. The right to privacy in Germany and some other countries is grounded in the right to human dignity and most importantly the 'right to develop one's personality.' 218 This approach has led to declaring certain items non-seizable, even where the government has probable cause that they would be material to prove guilt in a criminal case. In Germany, for instance, this protection extends to personal diaries 219 and to a person's spoken words when surreptitiously recorded by another, whether the recorder is or is not a state official. 220 This doctrine is reminiscent of the old 'mere evidence' doctrine of the USSC which was overruled in 1967. 221 According to that doctrine, the government only had a right to seize the corpus delicti of crime; that is, objects to which it had a superior title, such as fruits and instruments of crime, and contraband. Personal papers were protected unless they were instruments of crime. 222 In fact, to search for and seize a person's words, even where put to paper or uttered under no compulsion, was considered to be tantamount to compelling self-incrimination. As the Boyd court noted, '[W]e have been unable to perceive that the seizure of a man's private books and papers to be used in evidence against him is substantially different from compelling him to be a witness against himself.'
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The now overruled 'mere evidence' rule and the current German limitations on using highly personal evidence to prove guilt are examples, not merely of prohibitions on 'use' due to the irregular or illegal methods of seizure, 224 but of prima facie intrinsic prohibitions on the seizure of what may be highly probative evidence.
ii Evidence of questionable reliability Coerced or otherwise involuntary confessions were traditionally excluded in the United States due to their lack of credibility rather than on constitutional grounds. 225 Today, even potentially probative evidence may be excluded if the judge decides that its prejudicial nature outweighs its probative value. 226 A number of post-Soviet codes have exclusionary rules which limit exclusion to situations where the violation 'influenced or could have influenced the credibility of the evidence.' 227 Such emphasis on the credibility of the evidence also constitutes one prong of the tests which have been adopted by the International Criminal Tribunals for the Former Yugoslavia (ICTY) and Rwanda (ICTR) and for the International Criminal Court (ICC). Rule 95 of the ICTY Rules of Procedure and Evidence provides: 'No evidence shall be admissible if obtained by methods which cast substantial doubt on its reliability or if its admission is antithetical to, and would seriously damage, the integrity of the proceedings.' 228 Identical language was incorporated into section 69(7) of the Rome Statute for the International Criminal Court.
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Exclusionary rules based on the questionable reliability of evidence are unremarkable, for courts should generally only admit reliable and relevant evidence or, at the least, should prevent judges from relying on questionable evidence when formulating the reasons for their decisions.
iii Physical evidence that proves corpus delicti We have discussed how, in Italy the police duty to seize contraband, fruits, and instrumentalities of crime -that is, the corpus delicti -breaks the nexus between a patently unconstitutional search and its intended fruits and allows the use of the evidence collected. 230 The other side of this equation is that 'mere evidence' discovered in a patently illegal search would be 'non-usable,' much as it was under Boyd even following a warranted search based on probable cause.
The unwillingness of most courts to suppress physical evidence which is a fruit of a violation of the right to privacy or the Miranda rules and of some to do so when the evidence is the fruit of an unconstitutional wiretap or an involuntary confession speaks to the preponderance of truth-finding over constitutional rights, at least when dealing with the most reliable of evidence. This balancing is justified by some courts with the assertion that the admission of physical evidence can never violate the right to a fair trial because it is not really the 'fruit' of the violation, nor dependent thereon, having pre-existed the violation. 231 g the gravity of the crime which is being prosecuted Beling's treatise on evidentiary prohibitions clearly provided for more liberal admissibility of illegally seized evidence in capital cases than in less serious ones: '[T]he interest in solving high treason or a murder is infinitely greater than the interest in investigating and punishing a cyclist who drives on the wrong side of the road, or a sassy young man who gives his desire for singing too long a rein during night time hours.' 232 Beling's approach has now been squarely adopted by the German courts. Thus, even if a court is dealing with a grave violation of the right to develop one's personality which would normally lead to exclusion of a diary, for instance, the court must still weigh the seriousness of the crime charged before deciding whether to exclude. 233 Andrew Ashworth has, in my view correctly, asserted that the seriousness of the charges facing the defendant should never go into the balancing process because the more serious the charge, the more detrimental will be the introduction of the evidence to the defendant due to the more severe punishment awaiting him. 234 A compromise position here would be to mandate a reduction of punishment if the state violated the constitution in order to bring someone to justice. 235 In another context, I have suggested that all interrogations should take place only after counsel has been provided and that confessions should be negotiated, much like plea-bargains: the defendant could agree to help the state in proving guilt but only after having negotiated a discounted punishment. The truth might better be ascertained through a grant of leniency than through the typical psychological coercion of custodial interrogation. 236 Criminal codes could also provide statutory mitigation whenever the use of unconstitutionally acquired evidence is required to prove guilt. In other words, the maximum punishment should only be allowable if the state can prove guilt without any help from the defendant, whether obtained voluntarily or involuntarily.
h appropriate balancing The balancing doctrines discussed in this part of the paper are applied to illegal evidence gathering of all kinds. As argued above, they should not be applied where the illegality in question involves a violation of fundamental constitutional rights. Nonetheless, these doctrines are useful in considering appropriate balancing in cases where an illegality of lesser significance has occurred. In such cases, factors relevant to the seriousness of the violation (e.g., good or bad faith) can be balanced against factors relevant to the effect of the evidence on the trial (e.g., trial fairness, reliability). However, for the reasons given by Ashworth, the seriousness of the offence should not be a factor.
vi Conclusion
Only a few jurisdictions, notably those which have recently emerged from under totalitarian or authoritarian regimes (former Soviet and Yugoslav republics, Turkey, Latin American countries) have foreclosed all balancing in relation to the use of any evidence which was gathered illegally, whether or not the illegality was of constitutional proportions. Otherwise, the international community has clearly prohibited any balancing in relation to statements obtained through torture, or cruel, inhuman, and degrading treatment and appears to be moving in that direction in relation to statements given either involuntarily or in the absence of counsel. Although most countries will suppress confidential communications that were obtained in violation of wiretap legislation, a blanket exclusionary rule which includes fruits, such as exists in the US legislation, is not yet a commonplace in relation to either illegal wiretaps or involuntary or counsel-less statements.
Once a country advances from a police state to an entrenched democratic society, should we allow more balancing (i.e., tolerate more police lawlessness) or less? Should we extend categorical exclusion, including that of 'fruits,' to privacy and Miranda violations or even admit of balancing in relation to what are considered to be more serious violations? The categorical exclusionary rule of LOPJ-Spain section 11.1 was arguably still a reaction to the abuses of the Francoist police but has now given way to a balancing test. In the United States, the harsh language of Weeks condemning widespread police violation of rights led to seemingly categorical exclusionary rules in Mapp and Miranda, but the recent cases, which propose doing more balancing, seem to intimate that our police have now developed to such an extent that the old toughness is no longer required. 237 But if police have become more professional, shouldn't they be aware of constitutional rules and follow them? Or do our modern constitutional rules prevent police from solving crimes or make it too time consuming?
Once such a violation of constitutional importance has been ascertained, there should be a presumption that any evidence directly or indirectly gathered as a result of the violation should be excluded. Valid exceptions, such as for good faith mistakes or emergency situations, should be narrowly construed in the way I have argued above. 'Fruits of the poisonous tree,' even physical evidence, should be excluded when the taint of the violation has not been attenuated, there is no true independent source, and the evidence would not inevitably have been discovered.
The seriousness of the crime under investigation should play a role in the assessment of whether emergency or exigent circumstances will obviate the necessity to secure a warrant or administer Miranda warnings but should not be an omnibus reason to admit evidence where there has been a clear and unforgiveable constitutional violation. The area of 'good faith' of the violating official should be limited to cases where the officer was using what were formerly accepted practices at the time of the investigative measure that were subsequently deemed to violate constitutional principles, or where a search warrant was obtained based on evidence which was close to being 'probable cause.' A police officer who acts negligently is not acting in 'good faith,' especially in a case like Herring, where police were negligent in looking for a pretext to arrest someone as to whom they had no reasonable suspicion. 238 Finally, the importance of the evidence to convict the defendant should never be a factor. The ECtHR has consistently ruled that the use of evidence gathered in violation of the defendant's right to confront her accusers, which is protected by ECHR article 6(e)(d), will violate the 'fair trial' right of ECHR article 6 if it is the main evidence of guilt but not necessarily if it is only used to corroborate other substantial evidence of guilt. 239 The ECtHR has taken this approach in relation to the violation of the right to counsel in Salduz and I believe they should extend it to violations of the right to privacy as well.
The area where true judicial balancing should have free rein, is where the violation is truly not of constitutional significance, such as errors in the execution of a search or wiretap warrant otherwise based on probable cause. Here, the seriousness of the violation can be weighed against the seriousness of the offence, the intentionality of the violations, and so on.
When balancing is allowed, it should also not be undertaken by the trial judge, especially in those systems based in the civil law, where the trial judge is considered to be an investigator of the material truth of the charges. A judge with such inquisitorial duties will intentionally or instinctively give priority to the principle of material truth in exercising the Herculean balancing act and neglect the equally important role as constitutional guarantor. Therefore, if judicial balancing is to persist, it should be carried out by a neutral judge of the investigation, or liberty judge, and not the trial judge or investigating magistrate, who is also duty-bound to seek truth.
